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scope of proposed discovery. This will
assure that certain DON information,
which properly should be withheld, is
not inadvertently released in response
to a litigation request or demand, in-
cluding a subpoena or other request for
discovery issued under Federal rules of
procedure. When the United States is a
party to Federal litigation and the
party opponent uses discovery methods
(e.g., request for interrogatories and
admissions, depositions) set forth in
Federal rules of procedure, the Judge
Advocate General or General Counsel,
in consultation with representatives of
the Department of Justice or the cog-
nizant United States Attorney, may
determine whether the requirement for
a separate written request in accord-
ance with §725.7 should be waived. Even
if this requirement is waived, however,
DON personnel who are subpoenaed to
testify still will be required to obtain
the written permission described in
§725.2.

§725.6 Authority to determine and re-
spond.

(a) Matters proprietary to DON. If a
litigation request or demand is made of
DON personnel for official DON or DOD
information or for testimony concern-
ing such information, the individual to
whom the request or demand is made
will immediately notify the cognizant
DON official designated in §725.6(c) and
(d), who will determine availability
and respond to the request or demand.

(b) Matters proprietary to another DOD
component. If a DON activity receives a
litigation request or demand for offi-
cial information originated by another
DOD component or for non-DON per-
sonnel presently or formerly assigned
to another DOD component, the DON
activity will forward appropriate por-
tions of the request or demand to the
DOD component originating the infor-
mation, to the components where the
personnel are assigned, or to the com-
ponents where the personnel were for-
merly assigned, for action under 32
CFR part 97. The forwarding DON ac-
tivity will also notify the requester
and court (if appropriate) or other au-
thority of its transfer of the request or
demand.

(c) Litigation matters to which the
United States is, or might reasonably be-

§725.6

come, a party. Examples of such in-
stances include suits under the Federal
Tort Claims Act, Freedom of Informa-
tion Act, Medical Care Recovery Act,
Tucker Act, and suits against Govern-
ment contractors where the contractor
may interplead the United States or
seek indemnification from the United
States for any judgment paid, e.g.,
aviation contractors or asbestos mat-
ters. Generally, a suit in which the
plaintiff is representing the interests of
the United States under the Medical
Care Recovery Act is not a litigation
matter to which the United States is,
or might reasonably become, a party.
Determining authorities, if in doubt
whether the United States is likely to
become a party to the litigation,
should seek guidance from representa-
tives of the Offices of the Judge Advo-
cate General or General Counsel. The
Judge Advocate General and the Gen-
eral Counsel have the authority to de-
termine whether a litigation request
should be forwarded to them, or re-
tained by a determining authority, for
resolution.

(1) Litigation requests regarding
matters assigned to the Judge Advo-
cate General of the Navy under Navy
Regulations, art. 0331 (1990)4, shall be
referred to the Deputy Assistant Judge
Advocate General (DAJAG) for General
Litigation, 200 Stovall Street, Alexan-
dria, VA 22332-2400, who will respond
for the Judge Advocate General or
transmit the request to the appropriate
Deputy Assistant Judge Advocate Gen-
eral for response.

(2) Litigation requests regarding
matters assigned to the General Coun-
sel of the Navy under Navy Regs., art.
0327 (1990)5, shall be referred to the cog-
nizant Command Counsel under, and
subject to, limitations set forth in
§725.6(d)(2). That Command Counsel
may either respond or refer the matter
for action to another office. Requests
involving asbestos litigation shall be
referred to the Office of Counsel, Naval
Sea Systems Command Headquarters,
Personnel and Labor Law Section
(Code 00LD), Washington, DC 20362-5101.
Matters not clearly within the purview
of a particular command counsel shall

4 See footnote 1 to §725.1.
5 See footnote 1 to §725.1.
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